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Assessing Capacity

Mental Capacity Act Summary
Mental Capacity Act 2005 – Protects and empowers people lacking capacity to make their own decisions. It does not apply to people under 16.
It was designed to empower people working in health and social care to understand and support , those with whom we work, with capacity issues rather than experts. However, a professional opinion is still required with complex/major decisions or if there is likely to be court involvement.
Has 5 Principles:
1. Presumption of Capacity
2. Support to make a decision
3. Ability to make an unwise decision
4. Best Interest
5. Least Restrictive
Two Stage Test of Capacity:
1. Functional Test 
Is the person unable to make a particular decision?
2. Diagnostic Test
Is the inability due to a disturbance or impairment of the mind or brain.
A person is unable to make their own decision if they cannot do one or more of the following:
· Understand the information given to them
· Retain the information long enough to be able to make the decision
· Weigh up the information available to be able to make the decision
· Communicate their decision
NOTE:
Every effort must be made to ensure that the person has been provided with all means/forms of communication to meet their needs before deciding on a lack of capacity.
Assessment decision must be made on the balance of probabilities. i.e. more likely than not.
The capacity assessment must be time and decision specific and may not need to be permanent where the persons condition is transient (E.g. depression, MH issues)
The Court of Protection (CoP) is the ultimate arbiter in respect of decisions taken under the MCA.
Assessing Capacity in Children:
In Law young people aged 16 and over are presumed to have capacity
Parents are usually able to consent on the child’s behalf. As a parent retains parental responsibility for a child under they are 18.
Gillick Competence – This is the principle used to judge capacity in children to consent to medical treatment.
Family Law Courts make decisions about whether a child has capacity to decide where they live if there are major differences of opinion between involved parties.
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